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March 29, 2010                                                                                                                                                                                                                                                                                                                                                                                                                 
This week’s edition will cover the conclusion of the Lovingier/Kays hearing held on March 9, 2010.  
Following the exchange in last week’s edition between the Court and Gardner-Wood about amending the Summons and Complaint, a discussion took place between the Court and Gardner-Wood about the difference between an offense which has alternative theories of prosecution ranging from misfeasance to nonfeasance to malfeasance, and an offense “which says you can commit this offense if you either have drugs in your system or if you have alcohol in your system to the requisite degree.”  
Gardner-Wood offered limited agreement, but asked, “How far does that difference go,” “How have you become intoxicated?” and points out that counsel’s (Pineau’s) argument taken further, more specificity on the Summons and Complaint is needed.  Gardner-Wood took the position that such specificity is not required under the Rules of Criminal Procedure or under the statute, and stated, “I don’t think that’s what we’re dealing with today.  
Gardner-Wood agreed that while there are different ways to engage in first degree official misconduct, Pineau’s argument was that there isn’t enough here to know how she (the defendant) committed this crime.  As an example, if Section (1) (a) had been cited, defendant’s counsel would still have argued a description was needed, “What did she do that violated that?”
An explanation was then made to the Court of just why that argument failed – “that’s not what’s required in the notice, pleading and what’s required under the State rules because that’s why we have discovery practices, that’s why we have a bill of particulars that can be requested, can be submitted . . .  at which point Gardner-Wood poses this question:  “Does Defense have notice as to why they’re coming to court and does the Court have jurisdiction?”  “The People’s argument, in this case, the answer is yes to both of those.”  

The Court then gave Pineau an opportunity to reply.  Pineau explained that “there is a distinction between general civil practice and the stricter requirements of the constitutional practice in the criminal courts,” and referred to a 1948 modification whereby form pleading was abandoned and replaced by notice pleading.  The Court interrupted when Pineau stated he was talking about the constitution – the Court then questioned whether or not Gardner-Wood had made that argument, and upon insistence by Pineau that he had heard argument about providing general notice, more of a civil notice argument, as opposed to a criminal notice, the Court stated it did not hear it that way.
Pineau then proceeded to argue that that was the way he had heard the People’s argument, that the language in the statute is clear and absolute, “it’s not up for debate whether there should be a description in this charge, it has to be a brief description of the charge, and it’s absent.”  “The title isn’t sufficient . . .”  Pineau points out that the Court is mindful of that statutory requirement, and argues that what is being dealt with is a charge that – “on face, under the most basic interpretation of the language, is insufficient, there is a way for them to do that.  But, I’m not here to help them along and I’m not here to try to figure out what their case is through the discovery process.  We’re supposed to receive notice from the beginning.  When they first impose the imposition of a criminal proceeding on any citizen – her life, her liberty and her career are at stake and I would ask more be required before we enter the fight.”  
The Court then questioned Pineau as to why a motion to amend or a bill of particulars would not remedy the deficiencies being pointed out?  
Pineau replied that he thought that in proceedings “after a dismissal” the problems can be resolved but that “we’re unable to entertain that avenue at this point,” and is questioned by the Court as to why.

 Pineau explained his belief that the Court is in a gate keeping position at this point, it must look at the pleadings on face and “not interpret them in the light most favorable, subject to further modification or amendment or fixing up in some way.”  In further explanation, he reiterated “the combination of shortcomings – the lack of the subsection, the lack of the description, the lack of signature without any other kind of identification – those in totality point to a pretty underdeveloped theory of a case, or notice.”  
Summarizing, Pineau informed the Court that it has to look at it in this way, stating he is “not aware of any other way or authority that provides the Court the option to look at this in a way that allows for assessment of how it might be fixed up at a later point.”

The Court then informed those present, “I’ve carefully read the Francis v. Denver case, and disagree with Defendant counsel’s contention that the Court lacks jurisdiction over the charge against the Defendant,” but the Court agreed that a Defendant must be made aware of what the charge against her is, and that in order to enter a plea to charge, must know which of the subsections the State is proceeding under – subsection A, misfeasance in office; subsection B, nonfeasance or subsection C, malfeasance.  

The Court explained the particular charge against Ms. (Lovingier)/Kays is unique in another respect, namely, four sections of the Colorado Constitution, which purport to describe conduct which could rise to the level of official misconduct under the statute:

· Article 12, §4, pertains to what embezzlement, bribery, perjury or solicitation of bribery, or subornation of perjury;
· Article 12, §7, pertains to solicitation of a bribe to influence official conduct; 

· Article 12, §8, makes it misconduct for a public official to fail or refuse to take or file an oath of office; and

· Article 12, §10, states the eligibility requirements for the office, specifically providing that the person must be an elector in order to serve in the office.  

The Court stated Colorado Revised Statute 30-10-406 “which describes the duties of the Clerk and Recorder, noting which if not followed, could conceivably amount to official misconduct under subsection (a) or (b) of the statute of concern today, 18-8-404.”  

Additionally, “Colorado Revised Statute 30-10-416 and 417 prescribes other duties of the County Clerk which if there were a failure to perform those duties, could rise to the level of official misconduct.”  


The Court’s ruling:
· Denied the motion to dismiss under Criminal Rule 12;

· Ordered the State to specify the charge either through a motion to amend the complaint or through a bill of particulars outlining those particulars which will form the gravamen of the charge or charges against the Defendant;
· Gave the State 21 days within which to either move to amend or submit a bill of particulars, and to provide the identity of the accuser which is insufficient in the document before the Court on that day;

· Ordered that the insufficiency is not such that it rises to the level of a jurisdictional defect; and

· Set the case for pretrial conference after the twenty-one day period has passed.  

Note:  Due to discovery of a conflict, the April 14, 2010, 10:00 a.m. setting was changed to April 6, 2010 at 11:00 a.m.  

The Court advised that the marked exhibits presented (by Pineau) would be placed in the file, stating its belief, “They’re not relevant to an outcome on the motion in question (to dismiss), stating, “Therefore, the objection is sustained.”   

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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